THE TERMINATION OF PREGNANCY AMENDMENT ACT

PREAMBLE

Recognising that several measures in the Choideomination of Pregnancy Act 92 of
1996 (hereinafter called ‘the Principal Act”), attg Choice on Termination of
Pregnancy Amendment Act 38 of 2004 (hereinaftdeddthe Amendment Act’) have

given rise to much confusion;

Recognising that there has arisen in South Africahbhortion industry’ which makes
large sums of money out of abortions which are aekto be legal under the aforesaid

Acts, but which contravene section 2 of the Priac#ct in one or more ways;

Recognising that contrary to the Principal Act praxcies are habitually terminated after

12 weeks without a medical practitioner being inedl at all;

Recognising that under the Acts aforesaid the teation of pregnancies after 20 weeks

do not require any notification or keeping of retoand cannot therefore be monitored;

Recognising that no criminal sanctions are imp@ggnst medical practitioners who

contravene the provisions of section 2 of the RpiicAct;

Recognising that many terminations of pregnanaiegparformed by unqualified persons
using means other than medical or surgical meanusthaat such abortions attract no

penalties under the current legislation;

Recognising that section 4 of the Principal Actd&egulation 7 made thereunder)

relating to Counselling is in most cases ignored;

Recognising that the informed consent of the pregmwaman which section 5 of the
Principle Act makes a prerequisite to every teriomeis very seldom obtained for any

abortion;



Recognising that minors who seek abortions nee@ mssistance than the present
legislation provides, and that every child has @stitutional right to ‘parental care’

particularly when faced with difficult choices iratimatic circumstances;

Recognising that no statutory provision is madeither Act for the conscientious
objector who wishes to exercise his/her right ursdetion 9 of the Constitution not to be
unfairly discriminated against on the ground ofgieh, conscience or belief, and that

this lacuna is causing considerable unrest amangsiy health professionals;

Recognising that modern medical science has maateneais strides forward since the
Principal Act was passed and that it is now accktstat unborn children are viable at 20
weeks gestation, and that congenital deformitiesnsare readily be corrected by surgery

before or after birth;

BE IT ENACTED by the Parliament of the Republic of South Afrésafollows:-
Amendment of Section 1 of Act 92 of 1996

1. (1) For the definition of “rape” there shall be suhged the following: “rape” shall
bear its ordinary meaning of sexual intercourséeuit the consent of the woman and
shall exclude statutory rape as referred to in@estl4 and 15 of the Sexual offences

Act, 1957 (Act 23 of 1957).

(2) There shall be added the following definition: &spect of ‘Medical Practitioner,’

‘he’ shall include ‘she’.

Amendment of Section 2 of Act 92 of 1996

! It seems illogical to include statutory rape ag@und for abortion when the girl has consentetthéo
sexual act that led to conception.



2. Section 2(1) of the Principal Act is hereby amended
(a) By the deletion of sub-section 2(1)(b)(v).
(b) By the deletion of sub-section 2(1)(c) inétstirety®

Counselling

3. Before a medical practitioner, or registeredwiie or nurse, performs an abortion he
or she shall ensure that the woman is counselladmanner which provides a full
opportunity for discussion and questions and satimselling shall in every case include:

(a) Sufficient information, imparted either by electiopictures or coloured
diagrams and photographs, to enable the womanderstand the existing stage
of development of the unborn child in her womb.

(b) A discussion of the extent of the risks involvedantinuing the pregnancy, as set
against the risks involved in having an abortione Tatter must be explained in
the light of the latest medical science availablda time, and must include

explanation of the following risks:

(1) The increased risk of breast cancer following aortm.
(i) The risk of depression and associated symptomsafieriod of
years.
(i) The risk of difficulties in conceiving, and beariogildren in the
future.
(c) The available alternatives to abortiand in particular the ways in which the
State and other agencies will support the mathdrchild, particularly in the

event of the child being born disabled.

Informed Consent — Substitution of section 5 of th@rincipal Act

2 This would remove the ‘social or economic circuanses’ clause which in practice equates second
trimester abortions with first trimester abortions.
% This removes the right to an abortion over 20 \sestogether.



4. The following section is hereby substituted fortget5 of the Principal Act:

(1) Save as provided for by subsections 2 and 3 sfséction, the informed

consent of the woman shall be required in evesg tefore a termination

of pregnancy is performed and shall in every cassist of the three

ingredients of knowledge, appreciation and consent:

(i)

(ii)

(iii)

Knowledge means that the woman must be fully infmn a
manner appropriate to her standard of educatiotheohature and
extent of the risks involved.

Appreciation means that she must not merely redbigénformation
but understand it as applicable to her particutaagon.

Consent means that she must subjectively conseatdio step in the

procedure and all its consequences.

(2) In the case of a pregnant minor a teatndm of pregnancy shall only be

performed by a medical practitioner who skalinsel her in accordance with

section 3 of this Act, and thereafter procagdollows:

(i)

(ii)

If, following the counselling procedure, the medigeactitioner is
satisfied that the minor is able to give her infethtonsent, and
she still wishes to proceed with the terminatiamshall then direct
her to consult with one or both of her parentsuardians, and
advise her to consult with any other person she maag
confidence in, and then, is she wishes to prodeeturn after a
minimum of 7 days with the written consent of a&deone parent
or guardian. If appropriate, he must explain thaidge can be
asked to give consent in accordance with sectiohtbis Act if it
not possible to obtain the consent of one pareguardian.

If, following the counselling procedure, the medigeactitioner is

not satisfied that the minor is able to give héoimed consent,



and he is still of the opinion, after further coltgtion with a
second medical practitioner, that a terminatiothefpregnancy is
in her best interests, he shall contact the pammgsardians and
repeat the counselling procedure as set out imose8tof this Act
with the minor and in the presence of at leastgarent or
guardian. The medical practitioner may then proceitd the
termination provided he is satisfied he has thesenhof the minor
and the informed consent of at least one paregtiardian, or a

judge.

(3) Only a medical practitioner may perform a termioatof pregnancy on a
woman who appears to be disabled mentally or wipeas to be
unconscious. In the case of a mentally disabled avowho in the opinion of
the medical practitioner is not capable of givireg mformed consent, or in
the case of a woman who has suffered a continuates af unconsciousness
for a period of at least 14 days and in the viewtdéast two medical
practitioners is unlikely to recover consciousnadhe foreseeable future, the
pregnancy may be terminated without the informeatseat of the woman,
provided the informed consent of her natural guardspouse or legal
guardian (or, if such persons cannot be foundcheator personae) is
obtained.

Judicial By-Pass

5. In order to provide for the situations enviségn section 4(2) of this Act, where the
consent of a parent or guardian is not availabke Minister shall make Regulations
enabling a minor or medical practitioner to appatJudge of the High Court in
chambers with expedition, without employing a leggiresentative, and without court
fees.



Conscientious Objection

6. Save in a situation where it is necessary to actadiately to save life, no person

shall be under any duty, whether by contract oaiy statutory or other legal
requirement, to participate in any treatment autleor by the Principal Act or the
Amendment Act (including any treatment relatingtwgical evacuation of the womb
which may follow medical treatment) to which hesbe has a conscientious objection on
the ground of religion, conscience or belief.: Rded that the burden of proof of

conscientious objection shall rest on the persekisg to rely on it.

Offences and Penalties — Substitution of section 1@ the Principal Act and section 6

of the Amendment Act.

7. The following section is hereby substituteddection 10 of the Principal Act and

section 6 of the Amendment Act:

(1) Any person who terminates a pregnancy ottsthan in accordance with
the Principal Act, the Amendment Act and this Amt &t a facility not approved
in terms of the Acts) shall be guilty of an offerared liable on conviction to a

fine or to imprisonment for a period not exceedifgyears.

(2) Any person who fails to comply with sectiomfthe Principal Act shall be
guilty of an offence and liable on conviction téirge or to imprisonment for a

period not exceeding six months.

(3) Any person who willfully prevents a woman atdéeng a facility approved for

terminations of pregnancy, or in any physical manviéfully prevents the lawful

* Based upon the provisions of the Abortion Act, 296K)
® This makes it a criminal offence for any persacjuding a doctor, to carry out an illegal abortion



termination of a pregnancy shall be guilty of afente and liable on conviction

to a fine or to imprisonment not exceeding 2 yé&ars.

Regulations

(8) The Minister may make regulations relating to aratter which he or she may

consider necessary and expedient to prescribefoewdng the objects of this Act

Short Title and Commencement

(9) This Act shall be called the Termination of PregnaAmendment Act, 2007, and
shall come into operation on a date fixed by thesilent by proclamation in the Gazette.

® This clarifies the current provision which sometws construe as applicable to health workers who
decline to do an abortion on the ground of consiwiaa objection. The intention of Parliament was to
penalize demonstrators who blockade clinics andrdtircible behaviour.



