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COMPLAINANTS’ HEADS OF ARGUMENT

A. The locus standi of the First Complainant

Under the terms of its Constitution the First Complainant is a juristic person capable of suing and being sued in its own name. 

The First Complainant does not rely on any common law principle for its locus standi. It derives its right to bring this action in the Equality Court from:

(a) 
Section 38 of the Constitution of South Africa, 1996

and

(b)
Section 20(1) of the Promotion of Equality and Prevention of Unfair Discrimination Act, Act 4 of 2000.

The First Complainant acts “in the public interest” and as “an association acting in the interests of its members” pursuant to paragraphs (d) and (e) of each of the above named legislative sections. 

We submit that the ‘public interest’ element is self-evident in this case, and follows from the Constitutional Court decision in  Lawyers for Human Rights vs Minister of Home Affairs 2004 (4) SA 125 at para 18 where Yacoob J. defines the test as ‘whether it is, objectively speaking, in the public interest for the particular proceedings to be brought.’

The Constitution of the First Complainant provides that the first objective of the association is:

“To take all lawful and proper steps to uphold and develop Judeo-Christian values, and the Constitution and laws of the Republic of South Africa, by means of litigation in the courts, submissions to Parliament and assistance to members of Parliament, involvement in the media, and in any other appropriate way.”

The association therefore “acts in the interests of its members” in bringing this action.

B.
The Right of Mr JJ Smyth to appear for the Complainants


The Complainants rely on section 30(1)(d)  of  The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 (herein after called ‘The Equality Act) and Regulation 10(9)(a) made pursuant to the Act.

C.
The Respondents

(i) The First Respondent appeared in person on no less than four occasions when the hearings were regarded as Directions Hearings. On each occasion he was offered Legal Aid and declined saying he wished to represent himself.  On August 11 2009 he appeared at the court with Counsel, Advocate Luvuyo Ndunyana, assigned by the Legal Aid Board, and the matter was adjourned until October 12 to enable his counsel to file a response. At the date hereof no papers have been received.
(ii) The Second Respondent initially filed points in limine and later an affidavit. He was represented by the State Attorney and Counsel. When it became clear from the affidavit that there would be an issue as to whether the Second Respondent’s deputy had authority or ostensible authority to speak to the Press on behalf of his organisation, an agreement was reached whereby the Complainant’s withdrew their complaint against the Second Respondent with no order for costs.

(iii) The Third Respondent has never entered an appearance or responded to the summons served on him by the Court clerk. He has however been notified of each hearing by the Complainants or court clerk or both. Early in August 2009, Nkosi Nonkonyana was succeeded in office by Nkosi Mgcotyelwa as Chairman of Eastern Cape Contralesa. Although no appearance was ever entered, and the Chairperson was sued in his official capacity, steps have been taken to ensure that the new Chairman is aware of the position and knows of the new hearing date for the Inquiry. Affidavits will be presented accordingly.

(iv) The Fourth and Fifth Respondents have not entered an appearance and no relief is sought against them.

D.
Service on the Third Respondent

(i) Mr Khambule, Clerk of the Court, served the original summons on the secretary at the Third Respondent’s place of business in Mtatha, following the provisions of Rule(1)(vii) of the Uniform Rules of Court, and section 19 of the Equality Act. He obtained the requisite signature and will be available to give evidence if required.

(ii) Because the Equality Act Regulations, Rule 7, speaks of personal service, the Complainants deemed it right to contact the Chairperson personally and ensure he had received the documents. The affidavit on the court file of Tina Mostert deposes to this matter. 

(iii) We submit that the Presiding Officer, pursuant to his/her discretion under Rule 7(1)(c), should rule that the Third Respondent has been adequately served .

(iv) Rule 31(4) of the Uniform Rules provides that a Respondent who fails to enter an appearance need not be notified of the set down date. In view of the importance of this matter the Complainants have nevertheless taken steps to notify him of each date set for the Inquiry, and proof of such notification will be available at the hearing.

E.
The Delay

(i) The Rules of the Equality Court prescribe a procedure and timetable for hearing cases which applies at both High Court and Magistrate Courts level. If the rules are followed, the time taken from filing the suit to the hearing date of the Inquiry is about 3 months.

(ii) In this case the papers were filed in January 2008 and at the date hereof 20 months have elapsed already.

(iii) There  have already been 4 Hearings as follows:

(a)   May 14 2008 before Judge van Zyl.  On this occasion the hearing was aborted because the papers had not been served on all the Respondents  by the Equality Court clerk as required by the rules. The First Respondent nevertheless attended in person.

(b)   August 15 2008 before Judge Dhlodhlo. On this occasion the second Respondents were represented and the First Respondent attended in person. The Directions Hearing proceeded and the learned Judge-President made the following orders:

(i) That the Inquiry be set down for the 8th and 9th of December before Judge van Zyl.

(ii) That the Complainants prepare a bundle of documents for the Court. (A timetable was added which was complied with).

(iii) That all witnesses attend to give evidence orally.

(iv) That a subpoena be issued in respect of  Ms Anelisa Ngcakani.

(v)      That the Complainants have leave to amend (a typing error) in their Particulars of Claim.

(vi) Any Respondent wishing to file an affidavit to do so not later than 1 October 2009.

(c) December 8 2008 before Judge Nepgen. All the witnesses for the Complainants attended, as did the First Respondent. Two days had been set aside.  As soon as he sat, Judge Nepgen made it clear he did not wish to hear the case – he indicated he had other things to do the next day. He declined to hear the in limine points; he directed that the parties should get together and settle. This was of course to no avail as the case is about principles, not personalities. Eventually when the judge returned to court, there was some discussion about the in limine points (resulting in an application by me to make a small amendment to the Particulars of Claim which was granted), but the judge declined to rule on the points. The judge made the following order as noted by me  (the Court never produced the order; the Equality Court clerk, Mr Kambule, was absent from court that day):

(i)  An Amendment to the Particulars of Claim was granted : “”speaking on behalf of the Chairperson of the House of Traditional Leaders” to be added after the words “his deputy Chairperson”.

(ii)
  Any Respondent wishing to file any affidavit to do so not later than 31 January 2009.  
(iii)  If the Second Respondent wishes to persist with any in limine points he must file Heads of Argument not later than 31 January 2009. 
(iv)  Date for the Hearing to be arranged with the Clerk of the Court.

(d) March 26 2009 before Judge Sandile. The Court file shows that the case was called on , on this date, but no parties attended because notice had been given by fax and telephone vacating this date (which had been fixed for the hearing of in limine points only) following the settlement with the Second Respondent. Following correspondence with Judge Dhlodhlo the case was re-instated for August 11 for a full hearing.

(e) August 11 2009 before Judge Ibrahim. On this occasion the First Respondent appeared with his advocate who asked for time to file papers. According to my note and memory, the Judge made the following order:

The hearing is adjourned to enable the First Respondent’s counsel to prepare his case and file papers if he wishes. The case will be heard on October 12 without fail. There has been too much delay already. 3 days will be set aside for it and it must go through to completion. I would be grateful if the court file could be put in proper order by the Complainants.

F.
Unfair Discrimination on the ground of Religion, Conscience and Belief

(i) The Complainants bring their case pursuant to the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. The Complainants adopt the practice of the Constitutional Court (as for instance in MEC for Education KZN vs Pillay  2008 (1) SA 474) in referring to the Act as ‘The Equality Act’.
(ii) The Complainants rely upon the definitions of ‘discrimination’ and ‘prohibited grounds’  in section 1 of the Equality Act which read as follows:
‘discrimination’ means any act or omission, including a policy, law, rule, practice, condition or situation which directly or indirectly –

(a) imposes burdens, obligations or disadvantages on; or

(b) withholds benefits, opportunities or advantages from, any person on one or more of the prohibited grounds.

‘prohibited grounds’ are –

(a) race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth;  or

(b) any other ground where discrimination based on that other ground –

(i) causes or perpetuates systemic disadvantage;

(ii) undermines human dignity; or

(iii)  adversely affects the equal enjoyment of a person’s rights and 


freedoms in a serious manner that is comparable to discrimination 


on a ground in paragraph (a).

(iii) The Complainants say that, applying these definitions, both the abduction and assault on March 3 2007, and the subsequent public pronouncements by the two Nkosi in the Press to the effect that someone in the Second Complainant’s position should be ostracised by the community, amounted to acts which, directly or indirectly, imposed a disadvantage on him, on the ground of his religion, conscience and belief. The evidence will show that the assailants on March 3, particularly the First Respondent, must have known about the Second Complainant’s Christian beliefs; and the two Nkosi were also aware of that aspect when speaking to the Press.

(iv) In any event the Constitutional Court have said that intention is not relevant as to whether there has been discrimination. It must be determined objectively in the light of the facts of each case.  (Pretoria City Council vs Walker 1998 (2) SA 363 at para 43).  In the same case at  paras 31-32, the Court said that the reference to ‘direct and indirect’ discrimination reflected a concern for consequences rather than the form of the conduct. Constitutional Law of SA (2nd Ed  Woolman and others at page 35-47) comments, ‘this approach was consistent with the Walker Court’s desire  to uncover the impact of the discrimination’.

(v) The  Constitutional Court decision in Pillay (see above) concerned a Hindu schoolgirl’s wish to wear a nose-stud. It was no defence for the school to say they were not concerned with religion, they merely wanted uniformity. In the same way we submit it is not open to the Respondents to say ‘we are not concerned with religion’, we simply want to enforce our traditional practices. 

G.  Was the Discrimination fair?

Section 13 of the Act provides that once a prima facie case has been made out, the burden of proof shifts to the Respondent. The section provides a number of ways in which a Respondent may escape liability. In this case neither the First (at the date hereof) or Third Respondents have raised any defences.

H.  Harrassment

The Complainants submit that what occurred on March 3 is clearly covered by the definition of ‘harassment’ in section 1 of the Act. For reasons given above the conduct was clearly ‘related to’ the Second Respondent’s ‘membership of a group’ identified as the Christian religion.

By section 11 of the Act, there is no defence once harassment is made out.

I.  Para (b) (ii) and (iii) of the definition of ‘prohibited grounds’

We submit that the alternative definitions (para (b)(ii) & (iii) )of ‘prohibited grounds’ in section 1 of the Act mean in the context of this case,  that any circumcision of an adult male without his consent amounts to discrimination, and any encouragement to ostracise a person who refuses consent amounts to discrimination.  The ‘any other ground’ is best defined simply as membership of the uncircumcised adult male Xhosa community. Circumcision per se undermines human dignity if done without consent, and also ‘adversely effects the equal enjoyment of a person’s rights and freedoms in a serious manner’. Accordingly we submit the Court should grant relief making it clear that any adult male circumcision without consent is unconstitutional.

J.  The Remedies

(i) This application is brought under the Equality Act which provides the Court with a plethora of different remedies in section 21 which the Court may use in its discretion not only to deal with breaches of Constitutional rights proved before the Court, but to prevent threatened breaches as well. This follows not only from the list of remedies in section 21, but also from the ‘Guiding Principles’ in section 4 of the Act, s.4(1)(a) of which states:

The use of corrective or restorative measures in conjunction with measures of a deterrent nature 
(ii) Section 172(1)(a) of the CONSTITUTION needs also to be borne in mind as the foundational provision:

When deciding a constitutional matter within its power, a court – 

Must declare that any law or conduct that is inconsistent with the Constitution is invalid to the extent of its inconsistency; (my italics)

(iii) The Children’s Act 2005 (section 12)  provides that up to the age of 16 the question of male circumcision is one for the parents. From 16-18, the youth must give his own written permission.
There follows a draft of the Declarations and Orders we submit would be appropriate in this case.  
The First Complainant requests:

1.  
A Declaration (pursuant to section 21(2)(b) of Act 4 of 2000) that any person who ostracised a male person over the age of 16 for refusing traditional circumcision on grounds of religion, conscience or belief, or encouraged such ostracism, would be guilty of “unfair discrimination” contrary to section 6 of Act 4 of 2000.

2.
An Order (pursuant to section 21(2)(f) of the Act) restraining the Third Respondent and other traditional leaders, and  any other person,  from any conduct, verbal or physical, designed to cause any male person over the age of 16 to undergo traditional circumcision without his full consent, or designed to encourage ostracism or stigmatism of any  person refusing his consent.

3.
An appropriate order for costs against the Third Respondent.

The Second Complainant requests:
1. A Declaration (pursuant to section 21(2)(b) of  Act 4 of 2000) that the First Respondent’s conduct in forcing circumcision upon the Second Complainant contrary to his religious beliefs, amounted to:

(a) Unfair discrimination on the grounds of religion, conscience and belief, contrary to section 6 of Act 4 of 2000.

(b) Harassment, contrary to section 11 of Act 4 of 2000.

2. A Declaration (pursuant to section 21(2)(b) of Act 4 of 2000) that the Third Respondent’s conduct in saying to the Press that persons like the Second Complainant who refused traditional circumcision should be ostracised by the community,  amounted to unfair discrimination on the grounds of religion, conscience and belief, contrary to section 6 of Act 4 of 2000.

3.      An unconditional apology to the Second Complainant (pursuant to section 21(2)(j) of  Act 4 of 2000) from  the  Third Respondent on behalf of the body he represents for publicly encouraging the community to ostracise him.

4.
   An appropriate order for costs against the Third Respondent.

DATED AT CAPE TOWN ON THE        DAY OFAUGUST 2009
John J Smyth,QC   On behalf of the First and Second Complainants.

Justice Alliance of South Africa

1 Ruskin Road, Bergvliet, Cape Town, 7945

Tel/Fax 021 713 3259

083 653 8804

Alternative Contact for Complainants

Brendan Studti, Grant Gunston Inc  Attorneys

Tel. 021 702 7763

Fax: 021 702 7747

TO:

The Clerk of the Equality Court

Eastern Cape High Court, Bhisho

(By Registered Mail)

And to

Adv Luvuyo Ndumyana (on behalf of the First Respondent)

Docex 4 , King William’s Town

Tel  043 604 6600

Fax 043 642 4885

(By Docex)

And to

The Third Respondent 

Nkosi Ngubo Mgcotyelwa

Office Number 12, 3rd Floor

Manpower Building

Cnr Madeira/Elliot Street

Mthatha 5099

(by Registered Mail)
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